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Neil Henderson 

 

The GSF Arctic III and consequential losses 

When the decision of Mr Justice Popplewell in Transocean Drilling v Providence Resources [2016] 

EWHC 4260 (Comm) was published there was considerable surprise and concern in some parts of the 

off-shore industry that the seemingly clear language of the LOGIC clause excluding the recovery of 

consequential losses did not mean what it said it did (and what it was understood to mean); there is 

anecdotal evidence of a drop-off in the number of contracts providing for English law following the 

decision. 

That perceived wrong has now been righted by the Court of Appeal.  

The dispute between the parties arose out of an April 2011 contract on an amended LOGIC form by 

which the GSF Arctic III, a semi-submersible drilling rig of Transocean Drilling UK Limited 

(“Transocean”), was to be hired by Providence Resources PLC (“Providence”) to drill an appraisal well 

off the southern coast of the Republic of Ireland. On 18 December 2011 the drilling operations were 

suspended because of misalignment of part of the blow-out preventer. Drilling operations did not resume 

until 2 February 2012. In due course Providence claimed against Transocean for the ‘spread costs’, 

which comprised personnel, equipment and services which it had contracted from third parties, that 

were wasted as a result of the delay. 

The contract included a standard form clause 20 which excluded the recovery of consequential losses 

from the contractual counterparty. The clause is similar in form to those also found in other standard 

form contracts, such as the Oil & Gas UK Model Form Joint Operating Agreement and the AIPN Model 

Operating Agreement. As such this decision is potentially of wider application than the LOGIC form. 

The definition of “consequential loss” in clause 20 of the LOGIC form comprised as follows: 

““Consequential Loss” shall mean: 

(i) any indirect or consequential loss or damages under English law, and/or 

(ii) To the extent not covered by i above, loss or deferment of production, loss of product, loss of 
use (including without limitation, loss of use or the cost of use of property, equipment, materials and 
services including without limitation those provided by contractors or subcontractors of every tier or by 
third parties)…” 
 
 
1 Regional Power Corp v Pacific Hydro Group Pty (No 2) [2013] WASC 356.   
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At first instance Popplewell J held that the rig had not been in good working condition on delivery to 

Providence and that as a result Transocean was in breach of contract. The question was whether the 

‘spread costs’ were consequential losses within the meaning of clause 20, and therefore irrecoverable. 

He held that the ‘spread costs’ – i.e. the costs paid to third parties during the period of delay - were not 

consequential losses as defined.  

Transocean appealed. The issue for the Appeal Court was the extent to which Providence was entitled 

to recover the ‘spread costs’ for the period of the delay or whether they were consequential losses within 

the meaning of clause 20, and therefore irrecoverable. 

Precisely what consequential losses are, and the ability of contracting parties to exclude the recovery 

of such losses has long been a contentious issue in English law. Whereas the Australian Courts  have 

recently moved away from the traditional dogmatic approach of equating ‘consequential losses’ with the 

second limb of Hadley v Baxendale (within the contemplation of the parties at the time they made the 

contract), as the Court of Appeal identified, the English Courts might be seen to have continued to tie 

themselves up in knots in trying to ensure commercial certainty to the phrase ‘consequential losses’. 

In the GSF Arctic III the Court of Appeal approached the issue from the position that primacy should be 

afforded to the language chosen by the parties to express their intentions and that the language used 

should be given the meaning which it would be given by a reasonable person in their position furnished 

with the knowledge of the background to the transaction common to them both. This is the approach 

identified by the Supreme Court in recent decisions such as Arnold v Britton [2015] UKSC 36. 

The result of this approach was that the Court of Appeal did not have to consider whether the words of 

clause 20 was consistent with the two limbs of Hadley v Baxendale, but instead only consider what the 

words meant. In doing so it held that the words “loss of use” meant the loss of the ability to make use of 

some kind of property or equipment owned or under the control of the contractor or the company, but 

that the words in brackets meant that its scope was intended to be wider than that. The consequence 

was that the natural meaning of the words used by the parties was apt to include wasted ‘spread costs’. 

In reaching that conclusion the Court of Appeal specifically disapproved of Popplewell J’s approach of 

applying various principles of construction, namely the application of (i) the contra proferentem principle, 

(ii) the dicta of Lord Diplock in Gilbert-Ash (Northern) Ltd v Modern Engineering (Bristol) Ltd [1974] A.C. 

689 that there is a presumption that neither party to the contract intends to abandon any remedies for 

its breach which clear words are required to rebut, and (iii) the limitation of the clause based on the 

principle in Hadley v Baxendale, (iv) the eiusdem generis principle; and (v) the principle that a clause 

should not be read in such a way that it effectively denudes the contract of any meaningful obligations  

and the contract thereby becomes a mere declaration of intent.   

The fundamental reason why the judge had been wrong in his approach was that in this instance the 

clause had been a bilateral clause with mutual exclusions. The wording of the clause was clear and it 

was not for the court to restrict the natural meaning of the clause and thereby make for the parties an 

agreement which they had not themselves chosen to make. 
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Daniel Khoo 
 
OW Bunker: owners potentially left to pay twice over 

The Supreme Court's much awaited decision in PST Energy 7 Shipping LLC v O W Bunker [2016] UKSC 

23 has left owners potentially exposed to paying twice over for fuel. In OW Bunker the owners of a 

vessel had purchased, but not paid for, bunkers from OW Bunkers ("OWB"). OWB in turn sourced the 

bunkers from its suppliers. Following the insolvency of OWB, the owners were concerned that they 

would be exposed, not only to a claim by OWB for the unpaid price, but a claim from OWB's suppliers 

who could potentially claim rights to the bunkers under a reservation of title or a maritime lien. 

Accordingly, the owners applied for a declaration that they were not bound to pay OWB on the grounds 

that OWB had been unable to pass title in the bunkers to the owners owing to the application of s 2(1) 

and s 49 of the Sale of Goods Act 1979 (the "SGA"). 

The owner's argument was rejected by the Supreme Court, which held unanimously that the contract 

for the supply of bunkers was not a contract of sale within the meaning of s 2(1) of the SGA as the 

contract provided that the owners could consume bunkers without having paid for them and without any 

title to those bunkers passing. Only insofar as the bunkers remained unconsumed would title pass. The 

court further rejected an argument that there was an implied term that OWB would pay its suppliers 

timeously. It follows that owners in a similar position may be exposed to two claims: one from their direct 

contracting party who they have not yet paid, and another from the ultimate suppliers (who have also 

not been paid). Owners should look carefully at the wording of such contracts for the supply of bunkers 

to ensure that they will not, like the owners in OW Bunkers, be exposed to twin claims. 
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