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James Leabeater 

Capacity and jurisdiction: don't leave it too late 

 
Introduction 
"Do you have capacity?" is rarely a welcome question for a junior lawyer.  It is, however, a very good 
question to ask before you enter into a contract with a company; particularly if that company is 
incorporated outside the UK.1   
 
Issues of legal capacity to enter into an arbitration clause, and the time at which a challenge to capacity 
has to be made, have recently been the subject of a decision of Mr Justice Andrew Baker in the 
Commercial Court: Exportadora De Sal SA De CV v Corretaje Maritimo Sud-Americano Inc [2018] 
EWHC 224 (Comm).  I appeared for the successful claimant in the arbitration ("CMSA"), later the 
successful respondent to the s.67 challenge.2 
 
Background facts 
The Claimant ("ESSA") is a salt producing company, 51% of which is owned by the Mexican 
Government.  The remainder is owned by the Mitsubishi Corporation.  It runs a sea salt production plant 
on the Baja California peninsula, said to be the largest in the world.  An article in the Economist from 10 
September 2015 described the plant as a "dazzling sight":3 

 
"Salt flats covering an area a third the size of Tokyo stretch as far as the eye can see, producing 
about half of Japan’s salt imports. Its advocates say the raw material has a rare quality. The 
white crystals, dried by the sun, are drawn from seawater in an inlet of the Pacific coast so 
pristine that grey whales travel from the Arctic to breed there." 

 
The dispute arose out of a project to upgrade the barges used to transport the salt to the Cedros Island 
export terminal.  ESSA, or at least some people within ESSA, wished to contract for the purchase a 
bespoke self loading, self propelled barge, to act as a prototype for the upgrade of its fleet. 
 
Having carried out an international tender, ESSA entered into a shipbuilding contract dated 3 July 2014 
('the SBC') with CMSA, the lowest bidder, for the purchase of the barge.  The price was US$27,240,000, 
payable in four instalments.  The SBC was subject to English law and disputes were to be referred to 
arbitration in London under LMAA terms. 
 

                                                      
1 Lack of capacity has become less important for UK companies with each Companies Act.  It is now of little 
importance, since section 39 of the present Companies Act, the 2006 Act, states that "The validity of an act 
done by a company shall not be called into question on the ground of lack of capacity by reason of anything in 
the company's constitution." 
2 I was led by Huw Davies QC of Essex Court Chambers for the s.67 application and instructed by Simon Curtis, 
Andreas Dracoulis, Jonathan Morton and Matthew Turner of Haynes and Boone CDG, LLP. 
3 https://www.economist.com/news/business/21664198-unusual-japanese-mexican-venture-runs-trouble-
auditors-covenant-salt 
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ESSA paid the first instalment under the SBC but then, for reasons which are interesting but remain 
confidential, failed to pay the second.   Eventually CMSA terminated the contract for non payment and 
in August 2015 commenced arbitral proceedings for the second instalment. 
 
The arbitration 
For nearly a year ESSA took no part in the arbitration. CMSA's nominated arbitrator, Mr Lionel Persey 
QC, became sole arbitrator.  At the end of July 2016 ESSA eventually instructed solicitors to represent 
it.  At that stage the hearing was set down for September 2016.  ESSA sought permission to serve a 
Defence alleging that the SBC had been procured by the payment of a bribe, and in due course, the 
arbitrator gave ESSA permission to advance that case, on conditions.  The hearing was adjourned to 
December 2016. 
 
At around the same time that ESSA began to participate in the arbitration, a regulatory investigation 
commenced in Mexico under Mexican administrative law.  On 16 November 2016 a resolution was 
passed that, due to various alleged procedural shortcomings, the tender process was a "nullity". On 28 
November 2016 the SBC was declared to be the subject of statutory "early termination". 
 
Meanwhile, the hearing of the arbitration commenced on 5 December 2016. On the second day of the 
hearing, ESSA sent a copy of the declaration of early termination to CMSA.  The next morning, I drew 
it to the attention of the arbitrator, saying that although CMSA had not had a proper opportunity to 
consider it or its ramifications, any question of whether the SBC had been terminated was a matter for 
the arbitration and not for any Mexican body or tribunal.  
 
ESSA took no point on any particular effect of the resolution that the tender was a nullity, or in relation 
to the declaration of early termination, until 22 December 2016, well after the conclusion of the arbitral 
hearing.  It then sent a letter arguing that the effect of tender having been declared a nullity was that 
ESSA was deprived of capacity to enter into both the SBC and the arbitration clause. 
 
The arbitrator in due course issued an award dismissing the allegations of bribery, ordering payment of 
the second instalment and, in relation to the purported jurisdictional challenge, saying that it had been 
raised much too late. 
 
ESSA was dissatisfied with the award and applied under s.67 of the Arbitration Act 1996 for an order 
setting aside the award on the basis of want of jurisdiction. 
 
The challenge 
The Judge had little difficulty dismissing the challenge to the award.   
 
First, ESSA's challenge was caught in a Catch 22 dilemma.  On the one hand, if it argued that it lacked 
capacity when it agreed the arbitration clause, the challenge had been brought much too late: it should 
have been raised at the time it took its first step to contest the merits, pursuant to section 31(1).  On the 
other hand, if it argued (as it chose to do) that the lack of capacity arose only when the tender had been 
declared to be a nullity, it became obvious that it was not really complaining about lack of capacity, but 
some form of purported discharge of the contract after the event which was irrelevant under English law 
- nothing to do with capacity at all. 
 
Indeed, it is probably impossible for lack of capacity ever to arise at a date after the conclusion of the 
relevant contract.  It must be considered, if at all, at the date the purported contract was agreed. 
 
There were other problems with the challenge: for example, ESSA did not try to prove the underlying 
defects in the tendering process.  However, none of that mattered, because, as the Judge also found, 
even if grounds for the challenge only arose on 16 November 2016, by failing to challenge jurisdiction 
until 22 December 2016, well after the substantive hearing, ESSA had waited far too late, and was 
barred by s.73(1) of the Arbitration Act. 
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The Judge refused permission to appeal and, because the Court of Appeal has no jurisdiction to give 
permission,4 that is an end to the case. 
 
Comments 
Although this challenge was unsuccessful, interesting issues can arise in relation to capacity.   
 
The correct approach to identify what laws are relevant for ascertaining the capacity of foreign 
corporations is summarised by Dicey, Morris & Collins on The Conflict of Laws (15th Ed, 2012), vol 2, 
p.1538, in what is currently Rule 175:  

 
"(1) The capacity of a corporation to enter into any legal transaction is governed both by the 
constitution of the corporation and by the law of the country which governs the transaction in 
question. 
(2) All matters concerning the constitution of a corporation are governed by the law of the place 
of incorporation." 

 
The purpose of the rule is to determine which systems of laws will be used, under English conflict of 
laws rules, to decide whether a corporation has the ability to exercise the legal right to enter into a 
binding contract with a third party.  "Capacity" is the legal ability to exercise a specific right - for example, 
to enter into an otherwise valid contract with a third party.  A lack of substantive power to conclude a 
contract of a particular type is equivalent to a lack of capacity. 5  
 
To argue that a company lacks capacity to agree an arbitration clause where it has freely sought to do 
so is generally unattractive, particularly where the relevant company is state owned and is relying on 
state laws to make the submission.  Indeed, it is argued in Redfern & Hunter on the Law and Practice 
of International Commercial Arbitration at paragraphs 2.39 - 2.41 and, in particular, footnote 9, that a 
general principle applies in the context of international arbitration to the effect that a state entity cannot 
rely on its own domestic law to argue that it did not have a capacity to enter into an arbitration agreement 
thereby rendering it invalid.  Because of the weakness of more fundamental issues in ESSA's 
challenges, this point was not explored further. 
 
The important lesson is that there is no doubt that, on the right facts, a lack of capacity to enter into an 
arbitration agreement is fatal to the efficacy of the arbitration.  Any party entering into a contract needs 
to ensure that its counterparty has capacity to do so: relying on the other side's assurances to that effect 
is probably not sufficient.   
 
Also, do remember that any challenge to the jurisdiction of the Tribunal has to be made as early as 
possible.  Otherwise, like ESSA, you will find the challenge falls at the very first hurdle. 
 

                                                      
4 See (for example) Michael Wilson & Partners v Emmott [2016] 1 Lloyd's Rep 577. 
5 See Haugesund Kommune v Depfa Bank [2012] QB 549, paragraphs 43 and 47. 
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