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Staying on track: Evergreen Marine (UK) Limited v Nautical Challenge Ltd on appeal 
 
In Issue 5 of this bulletin, I wrote about the judgment of the Admiralty Judge in this collision action. 
The facts and reasoning are set out in that Issue but in short:  
 

- The vessels were the laden VLCC “ALEXANDRA 1” and the laden container ship “EVER SMART”. 
ALEXANDRA 1 was approaching the entrance to the dredged channel at Jebel Ali while EVER 
SMART was shaping to exit it.  
 

- Teare J’s judgment was important as the first reported instance of the Admiralty Court 
adopting the new procedures for dealing with electronic track data. The aim of these new rules 
is to make it more likely that the vessels’ respective positions, tracks and headings will be 
agreed well in advance of any trial. These matters were duly agreed and a marked chartlet was 
appended to the judgment; it is also appended to this note.  
 

- The judgment also dealt with the application of the “crossing rule” in confined waters (and in 
particular where, like in this case, one vessel is approaching the entrance to a dredged channel 
while another vessel is outbound). In short, did it apply at all, or was the “narrow channel” rule 
applicable instead?  

 
Now, in what was apparently the first appeal on liability in a collision action since 2004, the Court of 
Appeal (Gross, Lewison and Leggatt LJJ) have upheld the decision of Teare J on all matters – see [2018] 
EWCA Civ 2173.  
 
The crossing rule vs narrow channel rule  
 

As noted above, ALEXANDRA 1 was approaching the entrance to the channel while EVER SMART was 
exiting it. EVER SMART was to starboard of ALEXANDRA 1. This can best be understood by looking at 
the agreed tracks on the appended chartlet.  
 

So which was the give-way vessel? There were 2 obvious candidates in the Collision Regulations for 
answering that question.  
 

(1) Rule 15 – the crossing rule:  
 

Crossing situation 
When two power-driven vessels are crossing so as to involve risk of collision, the vessel which 
has the other on her own starboard side shall keep out of the way and shall, if the circumstances 
of the case admit, avoid crossing ahead of the other vessel. 

(2) Rule 9 – the narrow channel rule: 
(a) A vessel proceeding along the course of a narrow channel … shall keep as near to the outer 
limit of the channel … which lies on her starboard side as is safe and practicable. 
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If the crossing rule applied, ALEXANDRA 1 was the give way vessel because she had EVER SMART on 
her starboard side; if the narrow channel rule applied then each vessel had to keep to the right so far 
as safe and practicable.  
 
The judgment of Teare J 
 
As set out in detail in my earlier note, the Admiralty Judge found in favour of ALEXANDRA 1 and 
apportioned responsibility 80:20 in her favour. He ruled that the crossing rule had no application and, 
instead, the narrow channel rule applied:  
 

(1) the requirement upon ALEXANDRA 1 as a matter of good seamanship was to get herself into 
a position where she would be on the starboard side of the channel as she entered it; and  
 

(2) EVER SMART similarly had to “keep right” until she had exited it.  
 
On the facts as he found them, ALEXANDRA 1 had largely complied with this duty while EVER SMART 
had not (the 20% responsibility on ALEXANDRA 1’s part was due to her failing to understand and heed 
a VHF alert by EVER SMART calling upon her to turn hard to starboard).  
 
In the Court of Appeal          
 
The appeal was put on several bases but the main point can be summarised thus: the crossing rule 
should have been regarded as applying once the vessels were about 6 miles apart and in sight of each 
other, after which they were on converging courses with a risk of collision.  
 
Gross LJ gave the judgment of the Court.  
 
When considering the appeal, he observed that the Admiralty Judge was “very experienced” and 
“specialist”.  

He also bore in mind the view of the Nautical Assessors that navigation on the approach to a narrow 
channel was governed by the general requirements of good seamanship whereas that once such a 
vessel was in the channel, the “narrow channel rule” applied. In order to comply with the narrow 
channel rule, the vessel had to be placed in a position where she would enter the channel on its 
starboard side. Being a matter of general seamanship, it fell outside the Collision Regulations entirely. 
Thus there was no need and no room for application of the “crossing rules”. 
 
Finally, like the Admiralty Judge, Gross LJ considered that there would be an inherent inconsistency if 
the crossing rule applied: “The narrow channel rule requires a vessel proceeding in the channel to keep 
to its starboard side, so far as is safe and practicable.  The potential for conflicting requirements is 
apparent”. 
 
Thus, his Lordship’s instinct was that this was not a situation in which the crossing rules should apply.  
 
Nevertheless he went on to consider the authorities, including The Empire Brent (1948) 81 Ll. L. Rep. 
306; The Glenfalloch [1979] 1 Lloyd’s Rep. 247; The Leverington (1886) 11 PD 117;  The Albano [1907] 
AC 139; The Canberra Star [1962] 1 Lloyd’s Rep 24; and Kulemesin v HKSAR [2013] 16 HKCFA 195 (a 
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decision of the Final Court of Appeal in Hong Kong, given by Lord Clarke of Stone cum Ebony; this was 
therefore not binding by highly persuasive).  
 

From this consideration, about the only clear thread was that the applicable rules depended on the 
exact circumstances, so many variations having presented themselves in the authorities.  
 

According to The Empire Brent and The Glenfalloch:  
 

(1) Where both vessels are already in the channel and transiting it, there is clearly no scope for 
the crossing rules.   

 
(2) However, there were some instances in which the crossing rules may apply where the vessels 

are in a channel; the most obvious example is where one of them is going up the channel and 
the other is crossing it.   

 

But what about when one is shaping to exit the channel and the other to enter it?  
 

In The Canberra Star, Hewson J held that the crossing rules in the Port of London River By-laws did not 
apply to that particular instance of a vessel approaching a channel while another was preparing to exit 
it, but he expressly declined to “attempt to envisage all the possible combinations of circumstances in 
this or any other river”, saying this would be “fruitless”.  
 

It was in Kulemesin that Lord Clarke stated the broad principle as follows:  
 

“…vessels approaching a narrow channel and intending to proceed along it are not bound by 
the crossing rule but must enter the channel and, as they do so, keep as near to the starboard 
side as is safe and practicable in accordance with r.9.  It seems to me to follow that a vessel 
shaping to enter the channel should, as a matter of good seamanship, navigate in such a 
manner that, when she reaches the channel, she is on the starboard side of the channel in 
accordance with r.9” 

 

Gross LJ attempted to pull together the threads of these authorities and set out some general 
propositions:  

“First, in agreement with Teare J, I regard the observations of both Hewson J and Lord Clarke 
as powerfully persuasive, supporting the inapplicability of the crossing rules in the present 
situation. I do not think that either The Canberra Star or Kulemesin is meaningfully 
distinguishable.  

Secondly, I respectfully agree with the reasons given by Teare J, Hewson J and Lord Clarke.  As 
already discussed, the risk of potentially different actions being required at the same time is 
thereby avoided; this is not a situation where it is necessary to apply the crossing rules to secure 
safe navigation – and if it is not necessary to apply the crossing rules it can fairly be said that 
it is necessary not to apply them, so as to avoid adding a layer of confusion. 

Thirdly, the view upheld in The Canberra Star, Kulemesin and by the Judge, ensures continuity 
and a seamless entry into the channel, as explained in Kulemesin.  It is to be underlined that in 
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the present case the entrance to and exit from the narrow channel were in the pilot boarding 
area and that at all material times ALEXANDRA I was manoeuvring in that area.  

Fourthly, with respect, like Hewson J, I am wary of over-generalising.  On the facts here, I am 
persuaded that the crossing rules did not apply.  Any rule of law in this regard must be limited 
to factually indistinguishable or materially similar situations.  Beyond that, I would not go and, 
reading the judgment as a whole, I do not think the Judge went either”. 

 
Gross LJ “stress testing” his instinctive conclusion   
 
ALEXANDRA 1 was approaching the channel on a (roughly) West to East track. One attack on Teare J’s 
reasoning was that it supposedly could not logically apply if she had been going from East to West: she 
would have had to make her way over to the starboard side of the channel and in doing so cross the 
track of EVER SMART.  
 

The Court of Appeal decided that this hypothetical situation should be referred to the Elder Brethren, 
since it raised a matter of seamanship. When the answer came back, it gave what Gross LJ called a 
“comprehensive, realistic guide to safe navigation for both vessels”, setting out the visual, aural and 
electronic communications that should be employed and the steps that should be taken; but they 
did not even mention the crossing rules. EVER SMART’s Counsel regard this as showing a lack of 
diligence on the part of the Elder Brethren, but Gross LJ regarded it as indicating that they did not 
regard them to have any relevance whatsoever. 
 
Final thoughts  

On these facts, the 
Admiralty Judge was upheld. 
Gross LJ was satisfied that 
this situation was governed 
by the narrow channel rule 
and not the crossing rules. 
The thrust of his reasoning 
would also appear at first 
glance to be wide-ranging.  

However, neither the 
Admiralty Judge nor the 
Court of Appeal were willing 
to go further and set out a 
general proposition of law of 
universal application. 
Rather, each set of 
circumstances will have to 

be taken on their own merits. It would not be a surprise to see the Elder Brethren called upon in 
substantial cases wherever the applicable rule is less than clear cut. 

Please note that this is a bulletin and does not provide legal advice. Whilst every care has been taken in the 
preparation of this document, we cannot accept any liability for any loss or damage, whether caused by 
negligence or otherwise, to any person using this document. 


